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RECENT IMPORTANT DECISIONS 421 

In an action after delivery, but before the title passed, Held, that the seller 
could recover the contract price. Jaeggli v. Phears (1902), — Tex. — , 70 
S. W. Rep. 330. 

Generally actual or constructive delivery and the passing of title is neces- 
sary to maintain an action for the price: Tufts v. Bennett, 163 Mass. 398, 40 
N. E. R. 172; McCormick v. Balfany, 78 Minn. 370, 31 N. W. R. 10; Mechem 
on Sai.es, \ 1690; Benjamin on Sales (7th Am. Ed.) Sec. 758, note; unless 
the seller agrees to pay independently of delivery: White v. Solomon, 164 
Mass. 516, 42 N. E. 104, 30 L. R. A. 537. After delivery under such a con- 
tract as above the vendor has an election of remedies, (1) Recission, (2) 
Recaption and damages, (3) Action for the price as in the principal case, by 
treating the title as in the vendee ; Mechem on Sales, \ 619. An action 
for the price bars the right to the other remedies: Bailey v. Hervey, 135 Mass. 
172. Recaption bars an action for the price: Dowdell v. Furn. Co., 84 Ala. 
316, 4 S. Rep. 31; Aultman v. Olson, 43 Minn. 409, 45 N. W. R. 852; Per- 
kins v. Grobben, 116 Mich. 172, 74 N. W. R. 469, 39 L-. R. A. 815, 72 Am. St. 
R. 512; Seanorv. McLaughlin, 165 Pa. St. 150, 30 Atl. R. 717, 32 L. R. A. 
467. But when a purchase price note is given with the right to seize and sell 
the goods on default, applying the proceeds on such note, there may be both 
recaption and an action on the note: McCormick v. Koch, 8 Okla. 374, 58 Pac. 
R. 626; Dederick v. Wolfe, 68 Miss. 500, 9 S. R. 350; Ascue v. Aultman, 2 
Tex. Civ. App. 497 ; Mechem on Sales, 2 623 ; contra, Minn. Harv. Works 
y. Hally, 27 Minn. 495, 8 S. W. R. 597; Post v. Green, 10 App. Div. 316; see 
note 32 L. R. A. 455. When goods have been appropriated to the contract 
without objection from the vendee, and title thus vested in him, the contract 
price may be recovered though he subsequently refuse to receive them : Mitchell 
v. LeClair, 165 Mass. 3C8, 43 N. E. R. 117; Sanborn v. Benedict, 78 111. 309; 
Webber v. Minor, 6 Bush (Ky.) 463, 99 Am. Dec. 688; Black River L. C. v. 
Warner, 93 Mo. 374, 6 S. W. R. 210; McCormick v. Balfany, supra; Mechem 
on Sales, §§ 754, 1674; Benjamin on Sales, supra, Sec. 674, 758, note; 
contra, Moody v. Brown, 34 Me. 107, 56 Am. Dec. 640; Rider v. Kelley, 32 
Vt. 268, 76 Am. Dec. 176; Grammage v. Alexander, 14 Tex. 415. Some 
courts allow such recovery even when the appropriation and constructive 
delivery are not made till after the vendee has countermanded his order ; Crown 
Fin. Co. v. Wehrs, 59 Mo. App. 493; Tufts v. Poness, 32 Ont. 51; but contra 
seeFunkev. Allen, 54 Neb. 407, 74 N. W. R. 832, 69 Am. St. R. 716; 
McCormick v. Balfany, supra; Nat. Cash Reg. Co. v. Schmidt, 48 App. Div. 
472; Mkchkm on Sales, U 1674, 1694. 

Suretyship— -Bills and Notes— Alteration op Instruments.— a, as 
principal, and B, as surety, executed a note for five hundred dollars. The note 
was so drawn that there were unfilled spaces before and after the words "five 
hundred," which A, the principal, after securing the signature of B, the surety, 
filled up so that the note read as one for twenty-five hundred and fifty dol- 
lars. The principal discounted the note in this condition at the plaintiff 
bank, There was nothing suspicious or strange in the appearance of the note 
to indicate its infirmity and the plaintiff was a bona fide holder without notice 
of the alteration. Action was brought against the surety for twenty-five hun- 
dred and fifty dollars. Held, that defendant was liable for the full amount. 
Hackett v. First Nat. Bank of Louisville (1902), — Ky. — , 70S. W. 664. 

Authorities are agreed that where entire blanks are left in paper, there is 
an implied authority in the holder to fill them and that a bona fide holder may 
recover although the holder exceed all authority in filling the blanks. But 
where the instrument is complete in its parts and the only defect lies in the 
fact that it has been so drawn as to make alteration practicable, must the loss 
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fal 1 upon a bona fide holder when the maker has so drawn the instrument as 
to furnish opportunity for the perpetration of this fraud? The authorities are 
hopelessly divided on this question. Bigelow insists with some fervor that 
the maker should not be held liable, while Daniel, with equal fervor, con- 
tends that the maker who affords opportunity for alteration should be bound. 
Bigblow, Bills, Notes and Cheques, 2nd Ed. pp 217-220; Daniel, 
Negotiable Instruments, Sec. 1405. It must be conceded that the 
weight of authority, supporting the view of Mr. Bigelow, is opposed 
to the holding of the Kentucky case. Greenfield Savings Bank v. 
Stowell, 123 Mass. 196; Knoxville Nat. Bank v. Clark, 51 Iowa 264; 
Goodman v. Eastman, 4 N. H. 455; Holmes v. Jrumper, 22 Mich. 427, 7 Am. 
Rep. 661 ; Scholfieldv. Earle of Londesborough [18951, 1 Q. B. 536, [1896] , A. C. 
5\A;Fordyce v.Kosminski, 49 Ark. 40,4 Am. St. Rep. 18. But an important line 
of well considered cases relied on by Mr. Daniel, supports the decision in the 
principal case: Brown v. Read, 79 Penn. St. 370, 21 Am. Rep. 75; Yocum v. 
Smith, 63111. 321, 14 Am. Rep. 120; Isnard v. Torres, 10 La. Ann. 103; 
Blakey v. Johnson, 13 Bush (Ky.), 197; Iron Mountain Bank v. Murdock, 62 
Mo. 70; Leas v. Walls, 101 Pa. St. 57, 47 Am. Rep. 699. It is more 
essential that the doctrine of stare decisis should not be violated in 
the different states than that there should be uniformity in the decisions 
throughout the country. It is to be regretted, however, that the authorities 
in reaching their conclusions, have not given a satisfactory answer to the fol- 
lowing question : If a party has so drawn a paper as to facilitate alteration, 
why may not a jury enquire into all the circumstances and determine whether 
or not the maker was guilty of negligence, and if they find that he was, why 
may not the ordinary rules of negligence apply, and the loss be inflicted upon 
the party guilty of negligence? 

Taxation— Reassessment— Bona Fide Holder.— a revenue officer of 
Mississippi, under authority of the act of 1894, brought suit to subject certain 
railroad property to the payment of back taxes for the years 1886 to 1891 
inclusive. Among other defenses it was contended that the defendant com- 
panies were innocent purchasers for a valuable consideration without notice of 
any claim for taxes by the state ; that they had incurred liabilities and acquired 
rights on the faith of the status then existing by reason of such recognition 
by the state ; that therefore the state was estopped from collecting such taxes 
for said period. Held, that the taxes could be collected. Yazoo & M. V. 
R. Co. v. Adams (1902) , — Miss. — , 32 So. Rep. 937. 

It is the duty of the legislature, said the court, to see that all property 
shall bear its just and equal proportion of the burdens of government. If any 
property has escaped taxation, the legislature should provide means for its 
assessment and collection. The power of the legislature in this regard is 
co-extensive with its duty. The burden was on the property and followed it 
into whosoever's hands it passed. In the absence of a rule of property estop- 
ping the state, such back taxes are collectible. The decision is in accord 
with the weight of authority, that back taxes may be recovered by 
reassessment, either under special or general laws, even though the prop- 
erty has passed into the hands of a bona fide purchaser for value. City 
of Kansas v. R. R. Co., 81 Mo. 285; Coolby on Taxation, 309, and 
cases cited in decision. The court cited, among others, Tollman v. 
City of Janesville, 17 Wis. 73 ; Cross v. City of Milwaukee, 19 Wis. 535 ; 
State v Fullerton, 143 Mo. 682, 44 S. W. 741; Canal Co. v. Commonwealth, 
50 Pa. St. 399; Winona & St. P. Land Co. v. Minn., 159 U. S. 526, 16 Sup. 
Ct. 83, 40 L. Ed. 247; Weyerhaueser v. Same, 176 U. S. 550, 20 Sup. Ct. 485, 
44 L. Ed. 583. Local assessments may be reassessed as well as general taxes,. 



